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U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 10-2002) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of October 2002. The 
last notice was published in the CUSTOMS BULLETIN on November 6, 
2002. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint An- 
nex, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Chief, Intellectual Property Rights Branch, (202) 572-8710. 


Dated: November 20, 2002. 


JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


CANCELLATION OF CUSTOMS BROKER LICENSE DUE TO 
DEATH OF THE LICENSE HOLDER 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Cancellation of license. 


SUMMARY: Notice is hereby given that, pursuant to 19 CFR 111.51(a), 
the following individual Customs broker license has been cancelled due 
to death of the broker: 


Name License No Port Name 


William J. O’Donnell ; 03452 


Philadelphia 
PRI PAIGE ots bo iran a's eek esc ikea 04692 


Miami 


Dated: November 21, 2002. 


JAYSON P AHERN, 
Assistant Commissioner, 
Office of Field Operations. 
[Published in the Federal Register, December 2, 2002 (67 FR 71615)] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 50, DECEMBER 11, 2002 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, November 27, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
MICHAEL T. SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


WITHDRAWAL OF PROPOSED MODIFICATION AND 
REVOCATION OF RULING LETTERS AND REVOCATION 
OF TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF MEASURING OR CHECKING INSTRUMENTS AND 
APPARATUS; MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF GENETIC ANALYZER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of proposed modification and revocation 
of ruling letters and revocation of treatment relating to tariff classifica- 
tion of measuring or checking instruments and apparatus; modification 
of ruling letter relating to tariff classification of genetic analyzer. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is withdrawing a proposal to revoke one ruling and 
modify another ruling relating to the tariff classification of certain mea- 
suring or checking instruments or apparatus, and to revoke any treat- 
ment Customs has previously accorded to substantially identical 
transactions. This notice also advises interested parties that Customs is 
modifying a ruling relating to the tariff classification of genetic analyz- 
ers. Notice of the proposed modification and revocation was published 
on October 9, 2002, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: This withdrawal of the proposed modification and 
revocation is effective upon publication in the CUSTOMS BULLETIN; modi- 
fication of the ruling on genetic analyzers is effective for merchandise 
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entered or withdrawn from warehouse for consumption on or after Feb- 
ruary 10, 2003. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Commer- 
cial Rulings Division (202) 572-8779. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, clas- 
sify and declare value on imported merchandise, and to provide other 
necessary information to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other legal require- 
ment is met. 

Pursuant to Customs obligations, a notice was published on October 
9, 2002, in the CUSTOMS BULLETIN, Volume 36, Number 41, proposing to 
affirm NY 856065, dated September 24, 1990, which classified the Auto- 
spec System, apparatus for inspecting the paper web for imperfections 
during the papermaking process, as other optical measuring or checking 
instruments, appliances and machines, in subheading 9031.40.00 (now 
49.90). In addition, the notice proposed to modify HQ 955053, dated Oc- 
tober 4, 1993, which classified an ellipsometer and combination ellip- 
someter/spectrophotometer, as other instruments and apparatus using 
optical radiations for measuring or checking quantities of heat, sound or 
light, in subheading 9027.50.40, Harmonized Tariff Schedule of the 
United States (HTSUS). The ruling classified corresponding software 
for both models in subheading 8524.90.40, HTSUS, as other recorded 
media for sound or other similarly recorded phenomena. The classifica- 
tion of the software was not contested. Finally, the October 9, 2002, no- 
tice proposed to revoke NY G86132, dated January 26, 2001, which 
classified the ABI Prism 3100 Synthetic Analyzer in subheading 
9027.50.40, HTSUS. Three comments were received in response to this 
notice, all supporting classification of the respective merchandise in 
provisions of heading 9027. 
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We have undertaken a complete review of the matter, including but 
not limited to the submitted comments. These comments will be dis- 
cussed in the text of the rulings we propose to issue. Pursuant to 19 
U.S.C. 1625(c)(1), Customs is affirming NY 856065 to reflect the proper 
classification of the Autospec System in subheading 9031.49.90, 
HTSUS, as other optical measuring or checking instruments, ap- 
pliances or machines, pursuant to the analysis in HQ 965327, which 
is set forth as “Attachment A” to this document. Customs is also 
affirming HQ 955053 to reflect the proper classification of the ellip- 
someter and combination ellipsometer/spectrophotometer in subhead- 
ing 9027.50.40, HTSUS, pursuant to the analysis in HQ 965899, which 
is set forth as “Attachment B” to this document. Finally, Customs is 
modifying NY G86132 to reflect the proper classification of the ABI 
Prism 3100 Genetic Analyzer in subheading 9027.20.50, HTSUS, pur- 
suant to the analysis in HQ 965900, which is set forth as “Attachment C” 
to this document. 

In accordance with 19 U.S.C. 1625(c), these rulings will become effec- 
tive upon publication in the CUSTOMS BULLETIN or 60 days thereafter, as 
appropriate. 


Dated: November 22, 2002. 


GalIL A. HAMILL, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965327 JAS 
Category: Classification 
Tariff No. 9031.49.90 
JAMES L. SAWYER, ESQ 
KATTEN, MUCHIN ZAVIS ROSENMAN 
525 West Monroe Street, Suite 1600 
Chicago, IL 60661-3693 


Re: NY 856065 Affirmed; Autospec Paper Web Inspection System. 


DEAR MR. SAWYER 

In a letter to us, dated November 21, 2001, on behalf of ABB Automation, Inc., you re- 
quested reconsideration of NY 856065, dated September 24, 1990, concerning the classifi- 
cation under the Harmonized Tariff Schedule of the United States (HTSUS) of the 
Autospec System (the System). In that ruling, the Area (now Port) Director of Customs, 
New York, classified the System, apparatus for inspecting the paper web for imperfections 
during the papermaking process, among other merchandise, in subheading 9031.40.00 
(now 49.90), HTSUS, as measuring or checking instruments, appliances and machines, 
n.s.i.e., other optical instruments and appliances. 
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Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), a notice withdrawing 
Customs initial proposal to modify NY 856065, among other things, was published on Oc- 
tober 9, 2002, in the CUSTOMS BULLETIN, Volume 36, Number 41. The notice stated Cus- 
toms position that the classification set forth in NY 856065 was correct. Three comments 
were received in response to that notice, including one from you. 

We have thoroughly reviewed the classification set forth in NY 856065 and continue to 
believe that it is correct. In our review of this decision, full and careful consideration was 
given to your submissions of November 21, 2001, and June 14, 2002, legal arguments 
made during a teleconference with members of my staff on September 17, 2002, and your 
latest submission, dated November 7, 2002. 


Facts: 


The merchandise at issue, identified in submitted literature as the ULMA NT Web In- 
spection System (the System), is apparatus for detecting and locating defects such as 
holes, dirt, scratches and wrinkles, in the web during the papermaking process. The 
ULMA NT Web Inspection System and the Autospec System, are believed to be substan- 
tially identical. The System consists of the following components: (1) lamps with reflec- 
tors, (2) multiple so-called smart cameras with changed coupled device (CCD) technology, 
(3) one or more image processing computers, and (4) acontrol panel/operator interface. As 
imported, these components are connected together by transmission devices and electric 
cables. 

In operation, as the paper web moves continually over a framed conveyor, the lamps, 
positioned in the bottom of the frame, emit high-intensity light that reflects from or pene- 
trates into the web, depending on its coated or uncoated applications (i.e., base stock, fine 
writing, printing, tissue, etc.). At the same time, the cameras positioned at the top of the 
frame detect variations in the intensity of the ight, which the computers compare and 
analyze and, with analog to digital conversion, present as visual images of probable defects 
in the web. From these, the System’s control operator can take appropriate corrective ac- 
tion. 

The HTSUS provisions under consideration are as follows: 

9027 Instruments and apparatus for physical or chemical analysis; for 
measuring or checking quantities of heat, sound or light 
9027.50 Other instruments and apparatus using optical radiations (ultra- 
violet, visible, infrared): 


9027.50.40 Electrical 


9031 Measuring or checking instruments, appliances and machines, n.s.i.e 


9031.40.00 (now 49.90) Other 


Issue 


Whether the System is a good of heading 9027. 


Law and Analysis: 

Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not re- 
quire otherwise, according to GRIs 2 through 6. Section XVI, Note 4, HTSUS, states, in 
part, that where machines interconnected by piping, by transmission devices, by electric 
cables or by other devices, are intended to contribute together to aclearly defined function 
covered by one of the headings in chapter 84 or chapter 85, the whole is to be classified in 
the heading appropriate to that function 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level 
Though not dispositive, the ENs provide acommentary on the scope of each heading of the 
HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989) 

We are in agreement that the components of the System constitute a functional unit un- 
der Section XVI, Note 4, HTSUS, with the whole classifiable in the heading appropriate to 
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the function it performs. We further agree that subheading 9027.50.40, HTSUS, instru- 
ments and apparatus for physical and chemical analysis using optical radiations, if it ap- 
plies, provides the most accurate description for the System. In your November 7, 2002, 
submission, you assert that heading 9027, HTSUS, applies because the System analyzes 
reflected light as a form of physical analysis on the paper web. You contend that our inter- 
pretation of the scope of heading 9027 is too restrictive, i.e., that the heading text lists ap- 
paratus, including polarimeters and refractometers, that utilize light for physical or 
chemical analysis of substances or materials other than light. In addition, apparatus for 
gas or smoke analysis, also listed in the 9027 heading text, analyze either gas or smoke, not 
light. You maintain that the System is akin, by function, to opacimeters, which are listed in 
the 9027 ENs. These are devices specific to the papermaking industry and used to measure 
the degree of whiteness, opacity or brilliance of paper pulp, paper, etc. You opine that the 
System identifies defects in the paper which cause a decrease in the paper’s opacity. You 
maintain further that Customs reliance on the reference in the Harmonized Commodity 
Description and Coding System Explanatory Notes to heading 9031 to optical surface test- 
ers as describing the System is misplaced, inasmuch as the System lacks both a prism and 
lens to optically gauge the condition of a surface, as described in the 9031 EN. Finally, you 
cite two administrative rulings which purport to support classification of the System in 
heading 9027, HTSUS 

Relevant 9027 ENs describe, among other instruments and appliances, photometers, 
which are instruments for measuring the intensity of light. The light to be measured and 
the standard source of light are placed so that they illuminate a given surface with equal 
intensity. Ifinstead of comparing two light intensities, comparison is made of their respec- 
tive spectra, the instrument then used is known as a spectrophotometer. Photometers 
are widely used for various optical processes and analyses (for determining, for example, 
degree of concentration, degree of brilliance or transparency of solid substances; degree of 
exposure of photographic plates or films (densitometers); depth of color of transparent or 
opaque solid substances or solutions). Certain photometers used in photography or cine- 
matography are known as exposure meters, and are used for measuring exposure times 
or for determining lens apertures. On the other hand, ENs for heading 9031, (1) MEA- 
SURING OR CHECKING INSTRUMENTS, APPLIANCES AND MACHINES , list under 
(B)(5) Optical surface testers, for gauging the condition of surfaces by means of acom- 
bination of a prism and a lens 

We remain of the opinion that the ENs indicate that the function of photometers and 
related instruments of heading 9027 is to ascertain or determine the quality, intensity or 
brilliance, or some other variable of light (i.e., to find out something about the light). How- 
ever, we now agree that the heading also includes devices such as the ones you list which 
analyze substances or materials other than light. But, the System is not said to be one of 
those devices. It is significant to note that heading 9027 is divided into three categories of 
apparatus: instruments and apparatus for physical or chemical analysis; instruments and 
apparatus for measuring or checking viscosity, porosity, expansion, surface tension, or the 
like; and instruments and apparatus for measuring or checking quantities of heat, sound 
or light. There is no evidence that the System analyzes anything. Moreover, the concepts of 
viscosity, porosity or the like is not at issue. It is the latter category of instruments and 
apparatus that must be examined. Heading 9027 is a provision governed by “use.” Pur- 
suant to Additional U.S. Rule of Interpretation 1(a), HTSUS, it is the principal use of the 
class or kind of goods to which the System belongs that controls. Thus, the System must be 
shown to belong to aclassor kind of instruments or apparatus principally used to measure 
or check quantities of light. We continue to believe that it does not. While in the most liter- 
al sense the System does, in fact, measure or check quantities of light, its function essen- 
tially is to analyze variations and intensity of light for the purpose of identifying and 
locating defects in the paper web, using light as the intermediate means. Tariff provisions 
do not always include everything within their literal meaning. United States v. Andreu 
Fisher Cycle Co., Inc.,C.D. 3717, rev'd. C.A.D. 986 (1970). We remain of the opinion that in 
acommercial sense, persons in the papermaking industry would not purchase the System 
for the purpose of checking characteristics of light, but to check the condition and quality 
of the paper web. In our opinion, the System does not belong to a class or kind of instru- 
ments and apparatus principally used to measure or check quantities of light. It does not 
meet the terms of heading 9027. 

We likewise remain of the opinion that the System is more akin by function to the optical 
surface tester described in the 9031 ENs, which uses optical phenomena as a means to 
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check something other than light, i.e., the condition of surfaces the quality, condition or 
some other variable of another good such as a paper web, chemical compounds, circuit 
boards, glass ampoules, etc. 

The first of the two rulings you cite, NY D88130, dated March 4, 1999, classified four 
measurement systems utilizing CCD cameras, together with computers, for performing 
analytic and diagnostic functions, in subheading 9027.50.40, HTSUS. The ruling de- 
scribes the merchandise as designed to “analyze and display the data captured by the cam- 
era * * * the CCD camera utilizes ultraviolet and visible radiations to obtain the data for 
analysis.” As this description is cursory at best, there is no demonstrated similarity to the 
AutoSpec System so as to support a similar classification. The second ruling, NY G86132, 
dated January 26, 2002, concerned a fluorescence-based DNA analysis system called the 
ABI Prism 3100 Synthetic Analyzer. This device included an electrophoresis instrument 
which sorted chemically treated DNA by size of sample utilizing an electrochemical pro- 
cess and the influence of an electric current. Electrophoresis instruments are listed in the 
9027 ENs. As the electrophoresis instrument is a significant component which the Auto- 
Spec System lacks, NY G86132 does not govern classification here. However, there is suffi- 
cient evidence on which to conclude that the Prism Analyzer performs substantially in the 
manner of electrophoresis instruments classifiable in subheading 9027.20.50, HTSUS 
NY G86132 is being modified to reflect this classification. See, for example, HQ 954682, 
dated July 14, 1994, and HQ 956789, dated November 30, 1994, in which apparatus com- 
pellingly analogous to the System was classified in provisions of heading 9031, HTSUS 


Holding: 


Under the authority of GRI 1 and Section XVI, Note 4, HTSUS, the Autospec paper web 
inspection system is provided for in heading 9031. It is classifiable in subheading 
9031.49.90, HTSUS. NY 856065, dated September 24, 1990, is affirmed. 

MYLES B. HARMON 
Acting Director, 
Commercial Rulings Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965899 JAS 
Category: Classification 
Tariff No. 9027.50.40 
Ms. Mary E. WRIGHT 
GRUNFELD, DESIDERIO, LEBOWITZ, SILVERMAN & WRIGHT 
One Boston Place, Suite 1650 
Boston, MA 02108 


firmed 


DEAR Ms. WRIGHT 

In HQ 955053, which we issued to you on behalf of SOPRA, Inc., on October 4, 1993, an 
ellipsometer and a combination ellipsometer and spectrophotometer were held to be clas- 
sifiable as instruments and apparatus for physical or chemical analysis using optical radi- 
ations, in subheading 9027.50.40, Harmonized Tariff Schedule of the United States 
(HTSUS) 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of HQ 955053 was published on October 9, 2002, in the CUSTOMS BULLETIN, 
Volume 36, Number 41. Three comments were received in response to that notice, includ- 
ing one from you. We have thoroughly reviewed the classification set forth in HQ 955053 
and now believe that it is correct. 
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You state that the model MLM ellipsometer is no longer being imported so your com- 
ments are limited to the model GESP5 spectroscopic ellipsometer. However, in the inter- 
ests of thoroughness and for the purpose of guidance with respect to classification of the 
same or similar merchandise, our analysis will cover both models. 

Facts: 

As described in HQ 955053, the merchandise consists of an ellipsometer (model MLM), 
a combination ellipsometer and spectrophotometer (model GESP5), and corresponding 
computer software. Model MLM isa multi-layer monitor which is composed of a spectro- 
scopic ellipsometer with a spectral light range of 310nm to 1000nm, a robotic wafer han- 
dler, a pre-alignment station, a sample stage, an electrcnic cabinet, a computer, and 
software. The computer will be sourced in the U.S. Typical applications of the model MLM 
include bulk characterization, implant concentration analysis, single layer absolute thick- 
ness and refractive index measurements for films, and multi-layer thickness and composi- 
tion analyses for complex structures. 

Model GESP5 is a combination instrument which is capable of performing spectropho- 
tometric measurements and polarization measurements. The system allows spectropho- 
tometric measurement of light intensity to enable accurate measurements of scattering, 
transmittance, and reflectance as a function of wavelength, angle, and polarization. It is 
comprised of a spectroscopic ellipsometer with a spectral light range of 230nm to 1000nm, 
a goniometric bench, a source module, a photomultiplier, various electronic devices, a 
sample holder, and software 

The HTSUS provisions under consideration are as follows: 

9027 [i]Jnstruments and apparatus for measuring or checking quantities of 
heat, sound or light * * *: 
9027.50 Other instruments and apparatus using optical radiations (ultra- 
violet, visible, infrared): 
9027.50.40 Electrical 


9031 Measuring or checking instruments, appliances and machines, not spe- 
cified or included elsewhere in [chapter 90] 
Other optical instruments and appliances: 
9031.49 Other 
9031.49.90 Other 


Issue: 


Whether the ellipsometer and the combination ellipsometer and spectrophotometer are 
goods provided for in heading 9027, HTSUS, or in heading 9031. 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRIs), taken in order. GRI 1 provides that classification is deter- 
mined according to the terms of the headings and any relative section or chapter notes 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level 
While not legally binding, the ENs provide a commentary on the scope of each heading of 
the HTSUS and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed 
Reg. 35127, 35128 (Aug. 23, 1989) 

We agree that if the goods are found to be described by heading 9027 then, by its terms, 
heading 9031 does not apply. You offer the following in support of classifying the models 
MLM and GESP5 in subheading 9027.50.40, HTSUS: the goods fall within the first of 
three categories of merchandise in heading 9027, HTSUS, i.e., apparatus for physical or 
chemical analysis, noting that spectrometers are listed in the heading text; ellipsometers 
are substantially similar, by function and design, to polarimeters which are instruments 
for physical analysis described in the ENs to heading 9027; classification in heading 9031, 
HTSUS, is not appropriate, as the goods are specified and included elsewhere, i.e., in head- 
ing 9027. 

Note 4 to Section XVI applies to goods of Chapter 90, pursuant to Chapter 90, Note 3, 
HTSUS. In this regard, Section XVI, note 4, HTSUS, states, in relevant part, that ma- 
chines including acombination of machines, consisting of individual components whether 
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separate or interconnected by piping, by transmission devices, by electric cables or by oth- 
er devices intended to contribute together to a clearly defined function covered by one of 
the headings in chapter 84 or chapter 85, then the whole falls to be classified in the heading 
appropriate to that function. HQ 955053 found that as imported, both models of ellip- 
someters, constituted functional units under Section XVI, Note 4, HTSUS. The ruling 
continued by examining the common meaning of the term “elipsometer” and indicated 
that it applied to polarimeters as well. HQ 955053 then noted that popolarimeters and 
photometers, as well as spectrophotometers, were listed and described in the ENs to 9027. 
Initially, it appears that at least the model MLM, imported without the computer, consti- 
tutes an incomplete or unfinished functional unit, with the imported components impart- 
ing to the whole the essential character of an ellipsometer. See HQ 965638, dated July 16, 
2002, and related cases. From the above noted definitions and descriptions of the mer- 
chandise, it was noted that ellipsometers are used in the measurement of the index and 
thickness of transparent layers, the index and thickness of multi-layer thin films depos- 
ited on substrates, surface and interface roughness measurements, and the determina- 
tion of thickness and compactness of super thin films. Ellipsometers accomplish this 
purpose by using the technique of measuring the plane of polarization of rays of light as 
they are rotated in passing through an optically active substance. This process is described 
in Explanatory Note 90.27(1) for polarimeters. The conclusion then followed that both 
models of ellipsometers functioned as electrical instruments using optical radiations for 
physical analysis, classifiable under subheading 9027.50.40, HTSUS. The merchandise 
was found to be precluded from classification in heading 9031, HTSUS. After a complete 
review of the available information, including but not limited to your comments of No- 
vember 7, 2002, we now believe that the above-stated analysis is accurate and supports 
classification of both the model MLM and the GESP5 in heading 9027, HTSUS. 


Holding: 

Under the authority of GRI 1 and Section XVI, Note 4, HTSUS, where appropriate, the 
model MLM ellipsometer and model GESP5 combination ellipsometer and spectro- 
photometer are provided for in heading 9027. They are classifiable in subheading 
9027.50.40, HTSUS, as other electrical instruments and apparatus using optical radi- 
ations for physical or chemical analysis. For the reasons stated, HQ 955053, dated October 
4, 1993, is affirmed. 

MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965900 JAS 
Category: Classification 
Tariff No. 9027.20.50 
SUSAN KOHN Ross 
RODRIGUEZ, O'DONNELL, Ross, FUERST, GONZALES & WILLIAMS 
ATTORNEYS AT LAW 
5777 W. Century Blud., Suite 520 
Los Angeles, CA 90045-5659 
Re: ABI Prism 3100 Genetic Analyzer; NY G86132 Modified 
DEAR Ms. Ross 
In NY G86132, which the Director of Customs National Commodity Specialist Division, 
New York, issued on January 26, 2001, on behalf of Applied Biosystems, the ABI Prism 


3100 Genetic Analyzer (the Analyzer) was held to be classifiable in a provision of heading 
9027, Harmonized Tariff Schedule of the United States (HTSUS), as electrical instru- 
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ments and apparatus for measuring or checking quantities of heat, sound or light using 
optical radiations. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of NY G86132 was published on October 9, 2002, in the CUSTOMS BULLETIN, 
Volume 36, Number 41. Three comments were received in response to that notice, includ- 
ing one from you. We have thoroughly reviewed the classification set forth in NY G86132 
and now believe that although the heading is correct, the subheading must be changed 
Facts: 

The Analyzer is identified in NY G86132 asa DNA sequencing machine. More specifical- 
ly, it is a fluorescence-based DNA analysis system using the technologies of capillary elec- 
trophoresis and laser fluorescence with CCD recording technology to analyze genetic 
material. After importation, the ABI is combined with a computer workstation running 
proprietary analysis software that performs sequencing analysis. 

The Analyzer contains an electrophoresis instrument, a laser system and a so-called 
smart camera with changed coupled device (CCD) technology. The electrophoresis instru- 
ment sorts (by size sample) DNA that has been treated with a chemical dye. The laser 
causes the reporter dye to fluoresce so that analysis of the separated genetic information 
can be measured from the light intensity of the fluorescent dye. The CCD camera digitizes 
the fluoresced strands of DNA so that the digitized information can be analyzed using the 
computer and the proprietary software. Included in the Analyzer is a high voltage power 
supply to generate the direct current electric field necessary for electrophoretic separa- 
tion. Asimported, the Analyzer lacks the computer workstation and proprietary software 

The HTSUS provisions under consideration are as follows: 

9027 {iJnstruments and apparatus for measuring or checking quantities of 
heat, sound or light * * 
9027.20 Chromatographs and electrophoresis instruments: 
9027.20.50 Electrical 
9027.50 Other instruments and apparatus using optical radiations (ultra- 
violet, visible, infrared): 
9027.50.40 Electrical 


9031 Measuring or checking instruments, appliances and machines, not spe- 
cified or included elsewhere in [chapter 90] 
Other optical instruments and appliances: 


9031.49 Other 


9031.49.90 Other 


Issue. 

Whether the Analyzer is an electrophoresis instrument of heading 9027 
Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification is deter- 
mined according to the terms of the headings and any relative section or chapter notes 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level 
While not legally binding, the ENs provide a commentary on the scope of each heading of 
the HTSUS and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed 
Reg. 35127, 35128 (Aug. 23, 1989) 

We agree that if the goods are found to be described by heading 9027 then, by its terms, 
heading 9031 does not apply. You offer the following in support of classifying the Analyzer 
in subheading 9027.20.50, HTSUS, as an electrophoresis instrument: Customs proposed 
revocation of NY G86132 was based on the erroneous premise that it was classifiable as an 
instrument and apparatus for measuring or checking quantities of light, language which 
appears in heading 9027 but which does not describe the Analyzer; the good is not surface 
testing apparatus of heading 9027; the Analyzer is used to perform, by physical means, a 
chemical analysis of genetic material using the medium of light. It performs capillary elec- 
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trophoresis which represents a technological improvement upon but remains substantial- 
ly identical in operation to electrophoresis instruments described in the 9027 ENs as 
incorporating a photometric device and which operate, in part at least, by passing a direct 
current through a solution; the optical instrumentation in the form of a light-producing 
argon laser is the means by which the computer compares the results with existing data; 
the Analyzer falls within a class or kind of instruments principally used for physical or 
chemical analysis, as described in the 9027 heading text in that it is the separation by capil- 
lary electrophoresis that constitutes the analysis; and finally, classification in heading 
9031, HTSUS, is not appropriate, as the goods are specified and included elsewhere, i.e., in 
heading 9027. 

Initially, Note 4 to Section XVI applies to goods of Chapter 90, pursuant to Chapter 90, 
Note 3, HTSUS. In this regard, Section XVI, Note 4, HTSUS, states, in relevant part, that 
machines including a combination of machines, consisting of individual components 
whether separate or interconnected by piping, by transmission devices, by electric cables 
or by other devices intended to contribute together to aclearly defined function covered by 
one of the headings in chapter 84 or chapter 85, then the whole falls to be classified in the 
heading appropriate to that function. It appears that the Analyzer, imported without the 
computer workstation and software, constitutes an incomplete or unfinished functional 
unit, with the imported components imparting to the whole the essential character of a 
good of heading 9027. See HQ 965638, dated July 16, 2002, and related cases 

Electrophoresis instruments of heading 9027 function essentially to separate or change 
the concentration of materials in solution for the purpose of analyzing the material. Not- 
ing the relevant 9027 ENs, essential features of these instruments include a source of di- 
rect current, a photometric device with photoelectric cell and an amp-measuring device or 
milliammeter, the whole being used for examining/analyzing material in solution. Simply 
stated, the Analyzer appears to function in substantially the same manner by using a laser 
light medium to measure variations and intensity of light in the florescent die for the pur- 
pose of analyzing the separated genetic material. It operates by capillary electrophoresis 
which can be regarded as a technological advancement over traditional electrophoresis, 
but the essential character of the apparatus and its end use remain the same. The Analyz- 
er performs substantially in the manner of an electrophoresis instrument classifiable in 
heading 9027, HTSUS. 


Holding 


Under the authority of GRI 1 and Section XVI, Note 4, HTSUS, Section XVI, Note 4 
HTSUS, the ABI Prism 3100 Genetic Analyzer is provided for in heading 9027. It is classi- 
fiable in subheading 9027.20.50, HTSUS, as an electrophoresis instrument, electrical. NY 
G86132, dated January 26, 2001, is modified to reflect this classification 

MyYLEs B. HARMON 
Acting Director, 
Con ier¢ ial R ULIN ZS Dir 
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WITHDRAWAL OF REVOCATION OF RULING LETTERS 
RELATING TO CLASSIFICATION OF SPOONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of two Headquarters ruling letters that 
revoked three New York ruling letters relating to the tariff classification 
of spoons. 


SUMMARY: This notice advises interested parties that Customs is with- 
drawing two Headquarters ruling letters that revoked three New York 
ruling letters relating to the tariff classification of spoons. These Head- 
quarters ruling letters were inadvertently published twice, first in the 
October 16, 2002, CUSTOMS BULLETIN (Vol. 36, No. 42) and again in the 
November 6, 2002, CUSTOMS BULLETIN (Vol. 36, No. 45). The ruling let- 
ters published on November 6, 2002, are being withdrawn. The ruling 
letters published on October 16, 2002, remain in full force and effect. 


EFFECTIVE DATE: December 11, 2002. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Regula- 
tions Branch, Office of Regulations and Rulings, 202-572-8764. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), a general notice was published in the CUSTOMS 
BULLETIN on October 16, 2002, announcing that three New York ruling 
letters (NY) classifying spoons under the Harmonized Tariff Schedule of 
the United States (HTSUS) were being revoked. Attached to the notice 
were Headquarters ruling letter (HQ) 965032 revoking NY E86257, 
dated September 9, 1999, and NY E88103, dated December 20, 1999, 
and HQ 965794 revoking NY D86420, dated January 7, 1999. Both HQ 
ruling letters classified the spoons under subheading 8215.99.4060, 
HTSUS, as spoons, other than tablespoons, with nonmetal handles. The 
HQ ruling letters provided that they would become effective with re- 
spect to similar imported spoons 60 days after their publication in the 
CUSTOMS BULLETIN. 

Subsequently, on November 6, 2002, through inadvertence, the very 
same general notice and HQ ruling letters were published in the Cus- 
TOMS BULLETIN a second time. This notice announces that the general 
notice and HQ ruling letters published on November 6, 2002, are hereby 
withdrawn. Headquarters ruling letters 965032 and 965794 published 
on October 16, 2002, remain in full force and effect. 


Dated: November 21, 2002. 


GaIL A. HAMILL, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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WITHDRAWAL OF DUPLICATE NOTICE OF REVOCATION 
OF RULING LETTER AND TREATMENT RELATING TO 
CLASSIFICATION OF MOTOR VEHICLE PLASTIC SEAT KNOB 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of a duplicate notice of revocation of rul- 
ing letter and treatment relating to tariff classification of motor vehicle 
plastic seat knob. 


SUMMARY: This notice advises interested parties that due to a clerical 
error, Customs is withdrawing a duplicate notice to revoke a ruling let- 
ter pertaining to the classification of motor vehicle plastic seat knob and 
revoking any treatment previously accorded by the Customs Service of 
substantially identical transactions. Notice of the revocation was first 
published in the CUSTOMS BULLETIN of October 16, 2002, Vol. 36, No. 42, 
pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title V1 (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057). Due to a clerical error, a duplicate notice was 
inadvertently published in the CUSTOMS BULLETIN of November 6, 2002, 
Vol. 36, No. 45. The second publication is being withdrawn. 


EFFECTIVE DATE: December 11, 2002. 


FOR FURTHER INFORMATION CONTACT: Keith Rudich, General 
Classification Branch, 202-572-8782. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Pursuant to section 625(e)(1), Tariff Act of 1930 (19 US.C. 
1625(e)(1)), as amended by section 623 of Title V1 (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182,107 Stat. 2057), a notice was published in the Cus- 
TOMS BULLETIN on October 16, 2002, revoking NY G80939, dated August 
18, 2000 which classified a motor vehicle plastic seat knob under sub- 
heading 9401.90.1080, HTSUS, which provides for seats (other than 
those of heading 9402), whether or not convertible into beds, and parts 
thereof, parts, of seats of a kind used for motor vehicles, other. Due toa 
clerical error, a duplicate notice was inadvertently published in the Cus- 
TOMS BULLETIN of November 6, 2002, Vol. 36, No. 45. The second publi- 
cation is being withdrawn. The original notice of October 16, 2002, 
remains in effect. 

Therefore, this notice advises interested parties that Customs is with- 
drawing its November 6, 2002, duplicate notice of revocation of the rul- 
ing set forth above. 
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The notice in CUSTOMS BULLETIN on October 16, 2002, revoking NY 
G80939 will remain in full force and effect. 
Dated: November 21, 2002. 


GaIL A. HAMILL, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF TENNIS BRIEFS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed revocation of one tariff classification rul- 
ing letter and treatment relating to the classification of tennis briefs. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
revoke NY 869725, dated January 8, 1992, relating to the tariff classifi- 
cation under the Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA), of a women’s tennis panty/brief. Similarly, Customs 
proposes to revoke any treatment previously accorded by it to substan- 
tially identical merchandise. Comments are invited on the correctness 
of the intended actions. 


DATE: Comments must be received on or before January 10, 2003. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. Submitted 
comments may be inspected at 799 9t Street, NW, Washington, D.C. 
during regular business hours. Arrangements to inspect submitted 
comments should be made in advance by calling Mr. Joseph Clark at 
(202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Beth Safeer, Textiles 
Branch: (202) 572-8825. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 





U.S. CUSTOMS SERVICE 19 


are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke one ruling relating to 
the tariff classification of tennis briefs. Although in this notice Customs 
is specifically referring to the revocation of NY 869725, dated January 8, 
1992 (Attachment A) relating to the tariff classification of tennis briefs 
under the Harmonized Tariff Schedule, this notice covers any rulings on 
this merchandise which may exist but have not been specifically identi- 
fied. Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to the one identified. No further rulings 
have been found. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice, 
should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical merchandise. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUSA. Any person involved with substantially 
identical merchandise should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical mer- 
chandise or of a specific ruling not identified in this notice may raise is- 
sues of reasonable care on the part of the importer or their agents for 
importations of merchandise subsequent to the effective date of the fi- 
nal decision on this notice. 

Customs previously classified a tennis brief/panty under subheading 
6108.21.0010, HTSUSA, which provides for “Women’s or girls’ slips, 
petticoats, briefs, panties, night-dresses, pajamas, negligees, bathrobes, 
dressing gowns and similar articles, knitted or crocheted: Briefs and 
panties: Of Cotton: Women’s.” Based on our analysis of the scope of the 
terms of the heading in 6108, HTSUSA, and 6114, HTSUSA, the Legal 
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Notes, and the Explanatory Notes, tennis briefs of the type subject to 
this notice, are classifiable in subheading 6114.30.3070, HTSUSA, 
which provides for “Other garments, knitted or crocheted: Of man- 
made fibers: Other: Other: Women’s or girls’.” 

Pursuant to 19 U.S.C. 1625 (c)(1), Customs intends to revoke NY 
869725, dated January 8, 1992 (Attachment A) and any other ruling not 
specifically identified, to reflect the proper classification of the mer- 
chandise pursuant to the analysis set forth in proposed ruling letter HQ 
965959 (Attachment B). Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs intends to revoke any treatment previously accorded by Cus- 
toms to substantially identical merchandise. Before taking this action, 
consideration will be given to any written comments timely received. 


Dated: November 26, 2002. 
CYNTHIA REESE, 
(for Myles Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CUSTOMS SERVICE, 
New York, NY, January 8, 1992 
CLA-2-61:S:N:N3H:354 869725 

Category: Classification 

Tariff No. 6108.21.0010 
Mr. CHARLES MERENDINO 
MERSANT INTERNATIONAL LTD 
158-12 Rockaway Boulevard 
Jamaica, NY 11434 


Re: The tariff classification of a woman’s tennis panty from Hong Kong 


DEAR MR. MERENDINO 

In your letter dated December 4, 1991, on behalf of Ellesse USA Inc. you requested a 
classification ruling. Sample will be returned to you, as requested. 

The submitted style, style A3001 (Delia), isa knit 92% cotton and 8% spandex woman’s 
panty. The panty has elasticized waist and leg openings and a lined cotton crotch. As pera 
telephone conversation with this office you state style A3000 (Diane) is identical to style 
A3001, except that it is manufactured in assorted solid colors. Both styles are designed to 
be worn as underwear by tennis players 

The applicable subheading for Styles A3000 and A3001 will be 6108.21.0010, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for women’s or girls’ 
slips, petticoats, briefs, panties * * * and similar articles, knitted or crocheted: briefs and 
panties: of cotton, women’s. The duty rate will be 8.1 percent ad valorem 

Styles A3000 and A3001 fall within textile category designation 352. Based upon inter- 
national textile trade agreements, products of Hong Kong are subject to visa restraints 

The designated textile and apparel category may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
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suggest that you check, close to the time of shipment, the Status Report On Current Im- 
port Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is 
available for inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CusToMsS SERVICE 
Washington, DC. 
CLA-2 RR:CR:TE 965959 BAS 
Category: Classification 
Tariff No. 6114.30.3070 
Mr. CHARLES MERENDINO 
MERSANT INTERNATIONAL LTD 
158-12 Rockaway Boulevard 
Jamaica, NY 11434 


Re: Revocation of NY 869725, dated January 8, 1992; Classification of a tennis brief; HQ 
965069, dated September 18, 2002, Incorporated by Reference 


DEAR MR. MERENDINO 

This isin reference to New York Ruling Letter (NY) 869725, issued to you on January 8, 
1992, in response to your letter of December 4, 1991, on behalf of Ellesse USA Inc., to the 
U.S. Customs Service, requesting a binding classification ruling under the Harmonized 
Tariff Schedule of the United States (HTSUS) for a tennis brief/panty. 

In NY 869725, aknit ninety-two percent cotton and eight percent spandex women’s ten- 
nis brief/panty was classified under subheading 6108.21.0010, HTSUSA, which provides 
for women’s or girls’ slips, petticoats, briefs, panties * * * and similar articles, knitted or 
crocheted. We have now had occasion to review that decision and found it to be in error 
Accordingly, this ruling letter revokes NY 869725, dated January 8, 1992 
Facts: 

The merchandise under consideration is women’s tennis briefs, styles A3001 (Delia) 
and A3000 (Diane). The style A3001 (Delia) isconstructed from ninety-two percent cotton 
and eight percent spandex knit fabric and has elasticized waist and leg openings and a 
lined cotton crotch. Style A3000 (Diane) is identical to style A3001, except that it is 
manufactured in assorted solid colors 


Issue: 


Are the subject tennis briefs classifiable as similar to undergarments including briefs 
and panties under heading 6108, HTSUSA, or as other knitted or crocheted garments, in 
heading 6114, HTSUS? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRIs may then be applied. 
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The classification of substantially similar merchandise was addressed in HQ 965069, 
dated September 18, 2002. The women’s garments composed of ninety-two percent knit 
cotton and eight percent spandex, style A3001 (Delia) and style A3000 (Diane), are sub- 
stantially similar in construction and function to the women’s cheerleading brief classi- 
fied in HQ 965069. While your initial letter stated that the tennis panty/brief at issue was 
designed to be worn as underwear by tennis players, research on the function of tennis 
panties indicates that they function in a substantially similar fashion to cheerleading 
briefs. Like cheerleading briefs, tennis briefs are most often worn under a short skirt. Un- 
like underwear, they are intended to be exposed to view when the wearer is dressed for 
appearance in public. While the description of the subject merchandise does not state that 
the panty hasa pocket for tennis balls, most tennis panties also serve to store balls and are 
therefore exposed to public view when the wearer reaches for a ball 

In HQ 965069, it was determined that the cheerleading brief, composed of 100 percent 
nylon knit fabric, is classifiable in subheading 6114.30.3070, HTSUSA, which provides for 
“Other garments, knitted or crocheted: Of man-made fibers: Other: Other: Women’s or 
girls’.” The legal reasoning and analysis employed in HQ 965069 is attached to and madea 
part of this ruling letter. As the subject merchandise is substantially similar to the mer- 
chandise addressed in the aforementioned ruling, the merchandise would be classified ac- 
cordingly. 


Holding: 

The woman’s tennis brief/panty (styles A3000 and A3001) composed of ninety-two per- 
cent cotton and eight percent spandex knit fabric is properly classified in 6114.30.3070, 
HTSUSA, which provides for “Other garments, knitted or crocheted: Of man-made fibers: 
Other: Other: Women’s or girls’.” The general column one rate of duty is 15.1 percent ad 
valorem. The textile quota category applicable to this provision is 659. Headquarters Rul- 
ing Letter 965069 is attached to and made part of this ruling letter. 

The designated textile and apparel category may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest your client check, close to the time of shipment, the Status on Current Import Quo- 
tas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is updated 
weekly and is available for inspection at the local Customs office. The Status Report on 
Current Import Quotas (Restraint Levels) is also available on the Customs Electronic 
Bulletin Board (CEBB) which can be found at the U.S. Customs Service Website at 
www.customs.gou 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, your client should contact the 
local Customs office prior to importing the merchandise to determine the current applica- 
bility of any import restraints or requirements 

CYNTHIA REESE 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Chapter 1 


PUBLIC MEETINGS: DEVELOPMENT OF REGULATIONS 
REGARDING MANDATORY ADVANCED ELECTRONIC CARGO 
INFORMATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of meetings. 


SUMMARY: This document announces that Customs will hold a series 
of public meetings in accordance with section 343(a) of the Trade Act of 
2002 to assist in the development of proposed regulations to provide for 
the mandatory collection by Customs of electronic cargo information 
prior to importation into or exportation from the United States. Sepa- 
rate meetings will be held to address specific importation/exportation is- 
sues pertaining to air, sea, truck and rail cargo. The meetings are open to 
interested members of the trade community. 


DATES: The meetings to discuss mandatory advanced collection of elec- 
tronic information pertaining to cargo are scheduled for the following 
dates: 


e Air cargo: January 14, 2003; 

¢ Truck cargo: January 16, 2003; 

e Rail cargo: January 21, 2003; and 
e Sea cargo: January 23, 2003. 


ADDRESSES: All meetings will be held from 10:00 a.m. to 3:00 p.m. in 
room B1.5-10 of the Ronald Reagan Building located at 1300 Pennsylva- 
nia Avenue, N.W., Washington, D.C. Interested parties must provide 
Customs with notice of intent to attend a particular meeting at least 
5 business days prior to the scheduled date for that meeting. Notice 
may be provided to Robyn Day at (202) 927-1440 or via email at 
traderelations@customs.treas.gov. 


FOR FURTHER INFORMATION CONTACT: Robyn Day, U.S. Cus- 
toms Service, Office of Trade Relations, at (202) 927-1440 or via email 
at traderelations@customs.treas.gou. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 343(a) of the Trade Act of 2002 (the Act), Public Law 107-210, 
was signed into law on August 6, 2002. Section 343(a) directs the Secre- 
tary of the Treasury to promulgate regulations, within one year of en- 
actment of the Act, to provide for the mandatory collection by Customs 
of electronic cargo information prior to importation into or exportation 
from the United States. In the course of developing such regulations, 
section 343(a) directs the Secretary to solicit comments from and con- 
sult with a broad range of parties likely to be affected by the regulations, 
including importers, exporters, carriers, customs brokers, and freight 
forwarders. 

Section 343(a) requires that the electronic cargo information re- 
quired under the regulations be reasonably necessary to ensure avi- 
ation, maritime and surface transportation safety and security 
pursuant to those laws enforced and administered by Customs. The re- 
quirements to provide particular information generally is to be imposed 
on the party (e.g. exporter, importer, carrier, broker) most likely to have 
direct knowledge of the cargo information. Additionally, the statute re- 
quires the Secretary to take specific factors into consideration in the de- 
velopment and promulgation of the regulations, including: 


* The existence of competitive relationships among parties upon 
which the information collection requirements will be imposed; 
Differences among cargo carriers that arise from varying 
modes of transportation, different commercial practices and 
operational characteristics, and the technological capacity to 
collect and transmit information; 

The need for interim requirements to reflect the technology 
that is available at the time of promulgation of the regulations 
for purposes of transmitting/receiving/analyzing electronic in- 
formation; and 

The need for transition periods and differences in transition 
times among modes of transportation. 


This notice announces that Customs will hold a series of public meet- 
ings to assist in the development of proposed regulations pertaining to 
the mandatory advanced collection of electronic cargo information, with 
particular emphasis on the specific issues addressed above. Separate 
meetings will be held to address specific importation/exportation issues 
pertaining to air, sea, truck and rail cargo. The meetings are open to in- 
terested members of the trade community, however space is limited. The 
meetings are scheduled for the following dates: 


¢ Air cargo: January 14, 2003; 

¢ Truck cargo: January 16, 2003; 

¢ Rail cargo: January 21, 2003; and 
¢ Sea cargo: January 23, 2003. 


All meetings will be held from 10:00 a.m. to 3:00 p.m. in room B1.5-10 
of the Ronald Reagan Building located at 1300 Pennsylvania Avenue, 
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N.W.,, Washington, D.C. Interested parties must provide Customs with 
notice of their intent to attend a particular meeting at least 5 business 
days prior to the scheduled date for that meeting. Notice may be pro- 
vided to Robyn Day at (202) 927-1440 or via email at traderela- 
tions @customs.treas.gov. It is suggested that interested parties provide 
advance notice of intent to attend a particular meeting, as space is limit- 
ed and attendance may be restricted accordingly. 

It is noted that proposed legislation is currently pending (S. 1214, the 
Maritime Transportation Security Act) which may amend section 343 of 
the Trade Act of 2002. Any updates pertaining to either the substance or 
logistics of the scheduled meetings will be available on the Customs In- 
ternet web site at www.customs.treas.gov/rlf. 


Dated: November 20, 2002. 


MICHAEL SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


[Published in the Federal Register, November 26, 2002 (67 FR 70706)] 


19 CFR Parts 122 and 123 
RIN 1515-AC73 


PRIVATE AIRCRAFT PROGRAMS: ESTABLISHMENT OF THE 
GENERAL AVIATION TELEPHONIC ENTRY (GATE) PROGRAM 
AND REVISIONS TO THE OVERFLIGHT PROGRAM 


AGENCY: Customs Service, Treasury. 

ACTION: Notice of withdrawal of proposed rulemaking. 

SUMMARY: This document informs the public that Customs has de- 
cided to withdraw its proposal to both establish a regulatory framework 
for the General Aviation Telephonic Entry (GATE) Program and revise 
the Overflight Program regulations. The withdrawal of the proposed ru- 
lemaking is based on Customs reconsideration of all aircraft entry pro- 
cedures since the events of September 11, 2001. 

EFFECTIVE DATE: December 2, 2002. 

FOR FURTHER INFORMATION CONTACT: Elizabeth Tritt, Passen- 
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ger Processing, Office of Field Operations; telephone (202) 927-4434. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On August 3, 2001, Customs published a document in the Federal 
Register (66 FR 40649) proposing to amend the Customs Regulations 
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pertaining to private aircraft programs. The amendments proposed to 
establish the General Aviation Telephonic Entry (GATE) Program—a 
voluntary program that was designed to facilitate Customs processing 
of certain pre-qualified frequent travelers on pre-registered general avi- 
ation aircraft arriving in the United States directly from Canada. 

The amerdments also proposed to revise certain aspects of the Over- 
flight Program—a voluntary program that exempts certain private air- 
craft arriving in the continental United States via certain areas south of 
the United States from the special landing requirement applicable to 
such aircraft. The proposed revisions of the Overflight Program would 
have modified the application process to standardize and streamline the 
information required and provide for centralized processing of requests 
for overflight privileges. 

Comments on the proposed amendment to the Customs Regulations 
were solicited for 60 days. 

Six comments were received in response to this proposal. All of the 
comments were favorable to the private aircraft programs, but certain 
clarifications were requested. 

The GATE Program had been operated on a test basis and allowed 
participating aircraft to report its arrival information to Customs tele- 
phonically and exempted to some degree participating frequent travel- 
ers in compliance with the program’s requirements from the general 
Customs requirements concerning entry into the United States. On 
September 11, 2001, the GATE Program was indefinitely suspended fol- 
lowing the terrorist attacks on the United States. On August 3, 2002, the 
program was discontinued. Consistent with the discontinuation of the 
GATE test, Customs has determined not to proceed with establishing 
the program in the regulations. 

Regarding the proposed revisions to the Overflight Program, Cus- 
toms has carefully considered the comments received and further re- 
viewed the matter. Taking into consideration the enhanced security 
concerns following the events of September 11, 2001, Customs has con- 
cluded that the proposed amendments concerning the Overflight Pro- 
gram must be further revised concerning advance notice of arrival 
issues. Customs anticipates issuing a new proposal in the near future re- 
garding changes to the Overflight Program. In accordance with the 
above discussion, Customs is withdrawing the proposal it published Au- 
gust 3, 2001. 

ROBERT C. BONNER, 
Commissioner of Customs. 
Approved: November 25, 2002. 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 2, 2002 (67 FR 71512)] 
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[Defendant’s Motion to Dismiss for Lack of Subject Matter Jurisdiction is granted in 
part and denied in part. Plaintiff's claim for review regarding valuation is severed and dis- 
missed for lack of subject matter jurisdiction. Plaintiff's claim for review regarding classi- 
fication is limited to the issue of classification of the subject merchandise as functional 
units. Plaintiff's Motion for Oral Argument, Or In The Alternative, Leave To File A Sur- 
Reply Memorandum is denied. | 
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Baker & Hostetler, LLP (Shelby F. Mitchell), Washington, D.C., for Plaintiff 

Robert D. McCallum, Jr., Assistant Attorney General; John J. Mahon, Acting Attorney 
in Charge, International Trade Field Office; Harry A. Valetk, Trial Attorney, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice; Yalena Slepak, Of Counsel 
Office of Assistant Chief Counsel, International Trade Litigation, U.S. Customs Service, 
for Defendant 


OPINION 


CARMAN, Chief Judge: Pursuant to U.S. CIT R. 12(b)(1), the defen- 
dant, the United States, moves to dismiss this action for lack of subject 
matter jurisdiction. Defendant argues that because the plaintiff, Auto- 
Alliance International, Inc. (“AAI”), failed to file a summons in this 
Court challenging the partial denial of the protests to the original liqui- 
dation, the original liquidation of the subject merchandise has become 
final and conclusive. Plaintiff opposes Defendant’s motion asserting 
that this Court has subject matter jurisdiction under 28 U.S.C. § 1581(a) 
(2000). This Court has jurisdiction to resolve this question under 
28 U.S.C. § 1581(a). For the following reasons, Plaintiff's valuation 
claim is severed and dismissed and Plaintiff's classification claim is lim- 
ited to review of the United States Customs Service’s (“Customs”) 
choices to classify the subject merchandise as functional units. Plain- 
tiffs Motion for Oral Argument or in the Alternative, Leave to File a Sur 
Reply is denied. 
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BACKGROUND 


In September and October 1991, AAI imported nine shipments of au- 
tomobile production machinery consisting of welding machines and re- 
lated equipment. (Pl.’s Summons, Form 1-1.) After extending the time 
for liquidation, Customs finally liquidated the subject entries on August 
11, 1995. (Def.’s Mem. in Supp. of Mot. to Dismiss at 1 (“Def.’s Br.”); Pl.’s 
Opp. to Def.’s Mot. to Dismiss at 3 (“Pl.s’ Br.”).) At liquidation, Customs 
classified the various pieces of imported equipment as separate items of 
equipment. (Pl.’s Summons, Form 1-2.) Additionally, in accordance 
with a 1995 Headquarters Ruling,! Customs applied a value advance for 
“design and development” costs (“Value Advance”) in the calculation of 
the dutiable value of items classified under Subheading 8428.90 of the 
Harmonized Tariff Schedule of the United States (“HTSUS”) and Sub- 
heading 7308.90 of the HTSUS. (/d.) 

Following the liquidation, AAI filed two protests, Protest Nos. 
1101/95-100680 and 1101/95-100704 (“Initial Protests”) (Pl.’s Compl. 
Ex. C and D.) The Initial Protests challenged the original liquidation on 
two separate grounds. First, AAI challenged Customs’ classification and 
presented two alternative classification approaches: 1) that all of the 
merchandise should have been classified as a single “macro” functional 
unit of welding equipment; or 2) that the merchandise should be classi- 
fied by job numbers as multiple functional units of welding equipment 
or functional units of material handling equipment. (Attachment B in 
Support of Initial Protest No. 1101/95/100704, Pl.’s Compl. Ex. D at 
2-4.) Second, AAI challenged the application of the Value Advance to the 
subject merchandise. (Jd. at 12-16.) Specifically, AAI argued that the re- 
search and development costs associated with automobile parts, the 
subject of the 1995 Headquarters Ruling, did not apply to the production 
machinery at issue. (/d.) 

In response to the Initial Protests, Customs formally issued Head- 
quarters Ruling Letter No. 960755 (“HQ 960755”) on October 10, 2000. 
(Pl.’s Compl. Ex. E.) Customs ruled that AAI’s classification arguments 
were: 


“ALLOWED in PART and DENIED in PART; consistent with this 
ruling (liquidated classification of article properly classifiable in 
another provision will result in reliquidation only if the proper clas- 
sification is at a rate lower of duty than the liquidated classification; 
if the proper classification is at the same or higher rate of duty than 
the liquidated classification, the liquidation rate of duty may not be 
changed (19 U.S.C. 1515(a)). (HQ 960755, Pl.’s Compl. Ex. E at 15.) 


* United States Customs Service Headquarters Ruling Letter No. 544694 (February 14, 1995) held that payments 
made to a foreign seller for design and development expenses associated with automobiles manufactured in a Foreign 


Trade Subzone with imported components were part of the dutiable value of the imported components. (P1.’s Compl 
Ex. A.) 
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Customs further ruled that, 


Pursuant to [the 1995 Headquarters Ruling], the value advance for 
research and development cost is proper. With regard to this issue, 
the protest is denied. (Id.) 

As to the classification issue, Customs rejected AAI’s claim that all of 
the merchandise constituted one “macro” functional unit. (Id. at 6-7.) 
Customs agreed that most of the merchandise was classifiable as func- 
tional units of welding equipment or functional units of material han- 
dling equipment under HTSUS headings 8515 or 8428. (Id. at 7-14.) 
However, Customs held that certain items, such as safety fences, materi- 
al handling jigs, and gauges, did not constitute parts of any functional 
unit and reaffirmed the original classification of these separate items. 
(Id.) Customs rejected AAI’s entire argument as to the Value Advance 
issue and stated that the 1995 Headquarters Ruling controlled. (Jd. at 
3-4.) 

Accordingly, Customs reliquidated the entries on October 27, 2000. 
(Pl.’s Summons, Form 1-1.) At reliquidation, Customs changed the clas- 
sification of most of the subject merchandise in accordance with AAI’s 
proposed multiple functional units classification approach which re- 
sulted in a recalculation of the total duties owing. (Def.’s Br. at 4; P1.’s Br. 
at 6.) However, Customs did not change the classification of certain 
items, such as the safety fences, material handling jigs, and gauges. 
(Def.’s Br. at 5; Pl.’s Br. at 5.) Further, Customs applied the Value Ad- 
vance as it had in the original liquidation. (/d.) 

AAI filed a protest to the reliquidation (“Reliquidation Protest”) on 
January 25, 2001. (Pl.’s Compl. Ex. F) AAI argued in the Reliquidation 
Protest that Customs should have classified all of the merchandise as a 
single functional unit or that Customs should have included the safety 
fences, gauges, material handling jigs, etc. in the classification as parts 
of functional units of welding equipment or material handling equip- 
ment. (Attachment B in Support of Reliquidation Protest No. 
1101-01-100053 at 2-3, Pl.’s Compl. Ex. F at 8-9.) Further, AAT re- 
asserted its argument that Customs improperly applied the Value Ad- 
vance to the entries. (Jd. at 4-8, Pl.’s Compl. Ex. F at 10-14.) 

Customs denied AAI’s Reliquidation Protest on June 12, 2001. (Pl.’s 
Summons, Form 1-1.) Although filed within the requisite 90 days after 
reliquidation, Customs did not address the merits of AAI’s Reliquida- 
tion Protest; rather, Customs denied the protest as “Untimely Filed.” 
(Pl.’s Summons, Form 1-2.) AAI then filed a summons in this Court on 
December 6, 2001 challenging the denial of the Reliquidation Protests. 
The summons was filed within 180 days of the denial of the Reliquida- 
tion Protests and almost 14 months after Customs issued its decision on 
the Initial Protests. 


STANDARD OF REVIEW 
The burden of establishing jurisdiction lies with the party seeking to 
invoke this Court’s jurisdiction. Old Republic Ins. Co. v. United States, 
741 F Supp. 1570, 1573 (Ct. Int’! Trade 1990) (citing McNutt v. General 
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Motors Acceptance Corp., 298 U.S. 178, 189 (1936)). In this case, AAT 
bears the burden of establishing jurisdiction. If a Rule 12(b)(1) motion 
to dismiss challenges subject matter jurisdiction based on the sufficien- 
cy of a party’s pleadings, then those pleadings are construed in a light 
most favorable to that party. Scheuer v. Rhodes, 416 U.S. 232, 236 
(1974). However, if the Rule 12(b)(1) motion challenges the factual al- 
legations of jurisdiction in the party’s pleadings, the movant is deemed 
to be questioning the factual basis for the court’s subject matter juris- 
diction. Trentacosta v. Frontier Pac. Aircraft Indus., Inc., 813 F.2d 1553, 
1558-59 (9th Cir. 1987) (referencing CHARLES A. WRIGHT & ARTHUR R 
MILLER, FEDERAL PRACTICE AND PROCEDURE § 1563, at 653-54 (1969)). In 
such a case, the allegations in the complaint are not controlling and only 
the uncontroverted facts are accepted as true. Id.; see also Power-One, 
Inc. v. United States, 83 F Supp. 2d 1300, 1303 (Ct. Int’] Trade 1999) 
(quoting Cedars-Sinai Med. Cntr. v. Walters, 11 F. 3d 1573, 1583-84 
(Fed. Cir. 1993)). All other facts underlying the controverted jurisdiction 
are in dispute and are subject to fact-finding by this Court. Power-One, 
Inc., 83 F. Supp. at 1308. 

In the present case, Defendant’s Rule 12(b)(1) motion to dismiss chal- 
lenges the basis of AAI’s allegations of jurisdiction. Specifically, Cus- 
toms is questioning AAI’s assertion that this action is timely and 
properly before this Court. Only the uncontroverted facts will be accept- 
ed as true. 

If, after a review of the pleadings and extrinsic evidence, any doubt 
remains whether this Court has jurisdiction to hear this action, the 
Court will refrain from granting Defendant’s motion to dismiss. See 


Hamlet v. United States, 873 F.2d 1414, 1416 (Fed. Cir. 1989) (stating 
that a complaint should only be dismissed if the plaintiff cannot prove 
any set of facts that would entitle the plaintiff to relief (citing Conley v. 
Gibson, 355 U.S. 41, 45-46 (1957))). 


PARTIES’ CONTENTIONS 
A. Defendant’s Contentions 


Defendant argues that this Court lacks subject matter jurisdiction 
under 28 U.S.C. § 1581(a) because AAI’s claim is untimely. (Def.’s Br. at 
5.) Defendant asserts that this Court lacks jurisdiction because AAI 
failed to commence an action within 180 days after Customs partially 
denied the Initial Protests in HQ 960755. ([d.) Defendant emphasizes 
the language in 28 U.S.C. § 2636(a)(1) which states that “[a] civil action 
contesting the denial, in whole or in part, of a protest under section 515 
of the Tariff Act of 1930” must be “commenced within one hundred and 
eighty days after the date of mailing of notice of denial of a protest.” (Jd. 
at 6-7.) Defendant contends that Customs “denied in part” the Initial 
Protests on October 10, 2000. (/d. at 7.) Therefore, Defendant argues, 
Plaintiff waived any objection to that partial denial because Plaintiff did 
not file a summons with this Court within 180 after Customs ruled on 
the Initial Protests. (Jd.) Defendant concludes that because more than 
180 days have elapsed since October 10, 2000, Customs’ decision in HQ 
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960755 is final and this Court is without jurisdiction to hear Plaintiff's 
claims. (Id.) 

Additionally, Defendant argues that even if AAI properly waited until 
after reliquidation to file an action with this Court, AAI’s Reliquidation 
Protest is invalid. (/d. at 11.) Defendant asserts that without a valid pro- 
test, AAI has no basis upon which to file a summons to invoke this 
Court’s jurisdiction. ([d. at 12.) Defendant asserts that AAI’s Reliquida- 
tion Protest is invalid because: 1) the Reliquidation Protest constitutes 
an invalid re-protest of the same issues raised in the Initial Protests; and 
2) the Reliquidation Protest raises issues that were not involved in the 
reliquidation. (/d. at 11-12.) 

First, Defendant cites to 19 U.S.C. § 1514(c)(1) which states that 
“[oJjnly one protest may be filed for each entry of merchandise * * *.” De- 
fendant alleges that Plaintiff violates § 1514(c)(1)’s one protest rule by 
reasserting the same arguments contained in the Initial Protests in the 
Reliquidation Protest. (Jd. at 7, 11.) Defendant contends that AAI’s Re- 
liquidation Protest merely repeats the same arguments that Customs 
denied in the Initial Protests and therefore, the Reliquidation Protest is 
invalid under § 1514(c)(1). Ud. at 13.) 

Second, Defendant argues that the Reliquidation Protest raised is- 
sues that were not involved in the reliquidation. (Jd. at 7, 11.) Defendant 
contends that under 19 U.S.C. § 1514(d), “[t]he reliquidation of an entry 
shall not open such entry so that a protest may be filed * * * upon any 
question not involved in such reliquidation.” (Def.’s Br. at 7, 11.) Defen- 
dant also references Customs Regulation § 174.16 which states that “a 
protest shall not be filed * * * on reliquidation upon any question not in- 
volved in the reliquidation.” (Def.’s Br. at 7) (citing 19 C.ER. § 174.16. 
(2000).) According to Defendant, the reliquidation only involved the ap- 
proved aspects of the Initial Protests and left untouched the denied as- 
pects of the Initial Protests. (Id. at 11.) Defendant claims that under 
§ 1514(d), a protest following the reliquidation could only raise issues 
regarding the parts of the Initial Protests that were approved. (Jd. at 
11-12.) Defendant insists that Plaintiff did just the opposite in the Re- 
liquidation Protest and instead challenged the parts of the Initial Pro- 
tests that were denied. (Jd. at 12.) Defendant maintains that AAI’s 
Reliquidation Protest invalidly raised issues that were denied in the Ini- 
tial Protests. ([d.) Accordingly, Defendant argues, AAI’s Reliquidation 
Protest fails to meet the statutory and regulatory requirements and is 
an invalid basis upon which AAI could file a summons in this Court. (Jd. 
at 11.) 

Defendant also explains Customs’ rejection of the Reliquidation Pro- 
test as “untimely filed.” (/d. at 12-13.) According to Defendant, Cus- 
toms rejected the Reliquidation Protest as untimely because the protest 
“only objected to the issues denied in [the] first protests.” (Jd.) Defen- 
dant reasons that since these issues were not involved in the reliquida- 
tion, AAI could not timely raise them in a protest to the reliquidation. 
(Id. at 13.) 
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Defendant concludes by asserting that the 180-day time limit under 
§ 2636(a)(1) began to run when Customs issued its ruling on the Initial 
Protests. (Id. at 14.) Therefore, AAI’s waived its right to judicial review 
by failing to commence an action within 180 days of Customs’ ruling on 
the Initial Protests. (Jd.) Customs asserts that because an action was 
not commenced within that time period, under 19 U.S.C. § 1514(a), the 
liquidation of the entries has become final and conclusive against AAI. 
(Id. at 11-12.) Customs maintains that because AAI failed to file a sum- 
mons after the original liquidation, this Court lacks subject matter juris- 
diction to review the valuation and classification of the subject entries. 


(Id.) 


B. Plaintiff's Contentions 


Plaintiff argues that this Court has subject matter jurisdiction under 
19 U.S.C. § 1581(a) which grants exclusive jurisdiction to this Court 
over any civil action commenced to contest the denial of a protest in 
whole or in part. (Pl.’s Br. at 8.) 

First, AAI contends that case law requires an importer to file a protest 
to areliquidation in order to invoke this Court’s jurisdiction. (Jd. at 1, 8.) 
Plaintiff reasons that the reliquidation vacated the entire original liqui- 
dation and therefore the only Customs action from which AAI was able 
to file a summons in this court was the denial of the Reliquidation Pro- 
test in June 2001. (/d. at 10.) AAT asserts that under case law, an import- 
er is required to file a protest to a reliquidation before filing a summons 
in this Court. (Jd. at 9.) According to Plaintiff, Customs reliquidated the 
entries in their entirety and thus the reliquidation vacated and extin- 
guished the original liquidation of the subject merchandise and the re- 
liquidation became the final protestable action by Customs. (Jd. at 10.) 
Plaintiff argues that the Reliquidation Protest was a jurisdictional pre- 
requisite to AAI’s filing a summons in this Court. (Id.) 

Secondly, AAI refutes Customs’ argument that the Reliquidation Pro- 
test is invalid under 19 U.S.C. § 1514(d). Ud. at 10.) Section 1514(d) 
states that “[t]he reliquidation of an entry shall not open such entry so 
that a protest may be filed against the decision of the Customs Service 
upon any question not involved in such reliquidation.” AAI argues that 
the defendant misinterprets § 1514(d) and that the statute should not 
be applied to the facts of this case. ([d.) Under Plaintiff's interpretation, 
§ 1514(d) only applies in cases of “serial protests.” (Jd. at 11.) In other 
words, AAI contends that § 1514(d) applies in cases where the importer 
is attempting to use the reliquidation protest as a means to challenge a 
new aspect of the initial liquidation. (/d. at 11-12.) Plaintiff contends 
that § 1514(d) merely prevents importers from filing a protest to a reliq- 
uidation that raises issues that should have been raised in the initial 
protests. (Jd. at 12.) AAI contends that § 1514(d) has no application be- 
cause its Reliquidation Protest does not attempt to raise any new issues 
that were not previously raised in the Initial Protests. (Id. at 14.) Thus, 
§ 1514(d) does not invalidate AAI’s claim. (Jd.) 
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Plaintiff maintains that even if § 1514(d) applies to the present case, 
the reliquidation “involved” the issues of classification and the Value 
Advance such that the entire entry was open to re-protest. (Jd. at 
14-15.) Specifically, AAI notes that Customs reclassified almost all of 
the subject merchandise and reapplied the Value Advance in the recal- 
culation of the total amount of duties owing on the entries. (Jd. at 15.) 
AAI declares that Customs’ actions in the reliquidation nullified every 
aspect of the original liquidation such that the Reliquidation Protest 
satisfies § 1514(d)’s requirement that a protest only raise questions “in- 
volved in such reliquidation.” (/d.) Plaintiff asserts that as a matter of 
law, the Reliquidation Protest was necessary to vest subject matter ju- 
risdiction with this Court. (/d.) 

Lastly, Plaintiff argues that the notions of fairness and equity estop 
Customs from arguing that this action is barred. (/d.) AAI contends that 
Customs purposefully delayed ruling on the Reliquidation Protest alleg- 
edly making “it virtually impossible” for AAI to file a timely summons in 
this case within 180 days of Customs’ ruling on the Initial Protests. (/d.) 
Although Customs decided the Reliquidation Protest well within the 
2-year recommended time frame, AAI argues that Customs acted in an 
“arbitrary and unreasonable” manner by not ruling on the Reliquida- 
tion Protest until the time for filing a summons on the Initial Protests 
had run. (Jd. at 16.) AAI claims that filing a summons prior to Customs’ 
ruling on the Reliquidation Protest would have been premature and a 
failure to exhaust its administrative remedies. (/d.) 

AAI concludes that it was required to protest the reliquidation and 
based upon Customs’ allegedly dilatory conduct, AAI could not have in- 
voked this Court’s jurisdiction within the 180-day period the Govern- 
ment claims the suit should have been brought. (/d. at 16-17). 


ANALYSIS 


The issue before this Court is whether the Court has jurisdiction over 
this matter pursuant to 28 U.S.C. § 1581(a). Under 28 U.S.C. § 1581(a), 
this Court “has exclusive jurisdiction of any civil action commenced to 
contest the denial of a protest, in whole or in part, under section 515 of 
the Tariff Act of 1930 [the Act].” Codified at 19 U.S.C. § 1515(a) (1994), 
section 515(a) of the Act provides, “the appropriate customs officer, 
within two years from the date a protest was filed in accordance with 
section 514 of this Act, shall review the protest and shall allow or deny 
such protest in whole or in part.” 

It is well settled that the United States is immune from suit unless it 
consents to be sued. United States v. Mitchell, 445 U.S. 535, 538 (1980) 
(quoting United States v. Sherwood, 312 U.S. 584, 586 (1941)). Such a 
waiver of sovereign immunity “must be unequivocally expressed” in the 
statute and will be “strictly construed * * * in favor of the sovereign.” 
Sherwood, 312 U.S. at 590; see also Lane v. Pena, 518 U.S. 187, 192 
(1996). 

The United States’ sovereign immunity is abrogated under 28 U.S.C. 
§ 2636(a)(1) to provide this Court with jurisdiction over any “civil action 
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contesting the denial, in whole or in part, of a protest under section 515 
of the Tariff Act of 1930” so long as the action is “commenced * * * with- 
in one hundred and eighty days after the date of mailing of notice of de- 
nial of a protest under section 515(a) of such Act.” In order to bring suit 
against the United States, AAI must meet the terms of § 2636(a) and file 
a summons in this Court within 180 days ofa denial, in whole or in part, 
of their protest. The facts are uncontroverted as to the series of protests 
and decisions that took place between AAI and Customs. There is no dis- 
pute between the parties that AAI did not file a summons in this Court 
with respect to Customs’ ruling on the Initial Protests. The argument 
centers around whether or not Customs’ ruling on the Initial Protests 
was a denial “in whole, or in part” of AAI protests within the meaning of 
§ 2636(a) such that AAI should have filed a summons in this Court after 
the ruling. Applying the language of § 2636(a), if the Initial Protests 
were denied in whole or in part, AAI was required to commence suit 
within 180 days after Customs’ ruling on those protests. 

When determining jurisdiction under 28 U.S.C. § 1581(a) over “any 
civil action commenced to contest the denial of a protest, whole or in 
part,” this Court has held that Customs’ response on the protest form is 
not dispositive and “[t]he court must look to what Customs actually 
did.” Board of Trs. of Leland Stanford Junior Coll. v. United States, 948 
F Supp. 1072, 1074 (Ct. Int’] Trade 1996). In order to determine if a pro- 
test has been denied or approved, the Court must examine “the extent to 
which the protest has resulted in a change of the protested decision.” Sa- 
nyo Elec., Inc. v. United States, 81 Cust. Ct. 114, 115 (1978). Additional- 
iy, this Court has held that Customs leaves the substance of a protest 
open if Customs does not specifically deny it. See Wolff Shoe Co. v. 
United States, 861 F. Supp. 133, 134 (Ct. Int’! Trade 1994). If a denied 
protest is not properly challenged in this Court, § 1514(a) states that the 
decision of Customs including “the liquidation or reliquidation of an 
entry * * * shall be final and conclusive upon all persons.” 19 U.S.C. 
§ 1514(a). 

This Court finds that AAI’s Initial Protests were denied in part as to 
the issues of the Value Advance and the classification of the safety 
fences, material handling jigs, gauges, etc. as parts of functional units. 
AAI failed to file a summons in this Court within 180 days after Cus- 
toms’ ruling on the Initial Protests, and thus, under the mandate of 
§ 2636(a), AAI’s suit as to the above issues is barred. However, this 
Court is not completely persuaded by Defendant’s position. This Court 
finds that AAI’s protest to the reliquidation as to the alternative argu- 
ment for a single “macro” functional unit classification approach was 
proper. AAI is able to invoke this Court’s jurisdiction to review Customs’ 
denial of the Reliquidation Protest as to AAI’s alternative classification 
approach claim. Therefore, as to that limited issue, AAI’s suit is properly 
before this Court. 

For the purpose of analysis, this Court will examine Defendant’s Mo- 
tion to Dismiss in the context of the two issues raised by AAI in its pro- 





U.S. COURT OF INTERNATIONAL TRADE 37 


tests: 1) the application of the Value Advance; and 2) the classification of 
the subject merchandise. This approach is supported by the fact that in 
the series of protests and decisions, both Customs and AAI treated each 
issue separately. 


A. Value Advance 


It is clear from the language of the Headquarters ruling accompany- 
ing Customs’ decision on the Initial Protests that the Initial Protests 
were specifically denied as to the Value Advance issue. Although Cus- 
toms checked the APPROVED boxes on the forms, Customs added in 
handwriting that the protests were “Denied in Part see att’d HQ ruling 
960755.” In examining the language that Customs used in HQ 960755, 
it is clear that Customs did not change any aspect of its original decision 
to apply the Value Advance in the reliquidation. Customs specifically 
stated, “[p]ursuant to [the 1995 Headquarters Ruling], the value ad- 
vance for research and development cost is proper. With regard to this 
issue, the protest is denied.” (HQ 960755, Pl.’s Compl. Ex. E at 15.) 

AAI admits that “Customs denied the [Initial Protests] in their en- 
tirety as to the value advance issue.” (Pl.’s Br. at 5.) Additionally, AAT 
concedes that Customs’ ruling on the Initial Protests “allowed the pro- 
tests in part and denied the protests in part.” (Pl.’s Mot. for Oral Argu- 
ment at 3.) Plaintiff remarks that in Customs’ decision on the Initial 
Protests, “with respect to the application of the value advance, Customs 
denied the protests in their entirety, holding that the 1995 Ruling gov- 
erned this issue.” (Jd.) AAI fails to reconcile its seemingly contradictory 
positions. Although AAI admits in its briefs that Initial Protests were 
denied as to the Value Advance, AAI also states that it was required to 
wait to file a summons until Customs had ruled on the Reliquidation 
Protest. 

AAI argues that an importer is required to protest a reliquidation as a 
jurisdictional prerequisite to seeking review in this Court. (PI.’s Br. at 
7-10.) AAI’s interpretation of this Court’s precedent is too narrow. AAI 
cites to a series of cases to support its argument.” However, the cases to 
which Plaintiff cites are factually distinguishable from the case at bar. 
In the cited cases, the importers protested the original liquidation as to 
only one aspect: classification. Therefore, when Customs reclassified 
the merchandise at reliquidation, necessarily the entire original liqui- 
dation as to classification was nullified.? In order to challenge the classi- 
fication in those cases, the importer was required to protest the 
reliquidation. 


2 The plaintiff cites to the following cases in support of its position: SSK Indus., Inc. v. United} 
825 (Ct. Int’] Trade 2000); Mitsubishi Elec. Am., Inc. v. United States, 865 F. Supp. 877 (Ct. Int’l 
flock, Inc. v. United States, 765 F. Supp. 750 (Ct. Int’l Trade 1991 

3In SSK Industries, the original liquidation was completely nullified when Customs changed the el 
of the subject merchandise from 8804.00.00 HTSUS to 8479.89.95. SSK Indus., 101 F Supp. 2d at 826-82 
bishi, Customs completely nullified the original liquidation when Customs ruled that the merchand 
classified from 8517.81.00 to 8541.40.95 HTSUS. Mitsubishi Elec. Am., 865 F. Supp. at 878-879. h 
toms nullified all aspects of the original liquidation when it reclassified the merchandise under item 256 
Schedules of the United States. Transflock, 765 F. Supp. at 751 
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However, in the present case, AAI protested two aspects of the origi- 
nal liquidation: valuation and classification. In this case, at reliquida- 
tion, Customs only changed the classification of the merchandise under 
a functional units approach. Customs did not change the application of 
the Value Advance in the reliquidation. 

AAI argues that Customs nullified the entire original liquidation by 
changing the classification of most of the entries. (Pl.’s Br. at 15.) How- 
ever, this Court held that under § 1514(c), “the original liquidation [i]s 
nullified only as to the question with which the reliquidation dealt * * * 
[a]s to all other matters, not the subject of reliquidation, the original liq- 
uidation remain[s] in full effect.” Ataka Am. v. United States, 79 Cust. 
Ct. 135, 137 (1977) (referencing H. Rep. No. 7, 71st Cong., 1st Sess. at p. 
179 (1929)). Here, the reliquidation dealt only with the question of clas- 
sification. As to valuation, the original liquidation remained in full ef- 
fect. Therefore, Customs did not nullify the original liquidation as to the 
application of the Value Advance. Because the original liquidation re- 
mained in full effect as to valuation, AAI was required under § 1514(a) 
to file a summons in this Court within 180 days of Customs’ ruling on 
the Initial Protests in order to obtain judicial review of Customs’ ap- 
plication of the Value Advance. 

AAI improperly re-protested its Value Advance claim in the Reliqui- 
dation Protest. Subsection 1514(d) states that “[t]he reliquidation of an 
entry shall not open such entry so that a protest may be filed against the 
decision of the Customs Service upon any question not involved in such 
reliquidation.” As stated before, the question of the application of the 
Value Advance was not involved in the reliquidation. 

Statutes abrogating the United States’ sovereign immunity must be 
strictly construed. Sherwood, 312 U.S. at 590. Subsection 2636(a)(1) 
states that if a protest is denied “in whole or in part” the importer must 
file a summons with this Court within the required time limit. A strict 
construction of the statute requires this Court to pay heed to the “in 
part” language. Customs’ partial denial of AAI’s protests, specifically as 
to the Value Advance issue, warrants a finding that this Court lacks ju- 
risdiction as to AAI’s Value Advance claim. Therefore, AAI’s valuation 
claim is severed and dismissed. 


B. Classification 


In the Initial Protests, AAI presented two basic alternative classifica- 
tion arguments against Customs’ original liquidation: 
1. All items should be classified as one “macro” functional unit of 
welding machinery or apparatus. (Attachment B in Support of Ini- 
tial Protest No. 1101/95/100704 at 2, Pl.’s Compl. Ex. D at 4.) 
2. The items should be classified by groupings or job numbers as 
functional units of welding equipment or functional units of mate- 
rial handling equipment. (/d. at 4, Pl.’s Compl. Ex. D at 6.) 


Customs did not accept either alternative approach completely. Rath- 
er, Customs accepted most of the second alternative, but partially de- 
nied that approach as to certain items. Customs approved most of AAI’s 
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alternative argument that the subject merchandise should be classified 
as functional units of welding equipment or material handling equip- 
ment. However, Customs specifically stated that certain items such as 
safety fences, gauges, etc. did not constitute parts of functional units 
and as to these items, AAI’s alternative classification argument was de- 
nied. (HQ 960744, Pl.’s Ex. E at 8-14.) 

In applying the standard set forth in Sanyo Electric, “the only logical- 
ly consistent way to determine whether a protest has been denied in part 
is to see whether any part of the protested decision remains in effect.” 
81 Cust. Ct. at 115. Ifany part of the protested decision remains in effect, 
then the protest has been denied in part. Here, the original classification 
of the safety fences, material handling jigs, gauges, etc. remained in ef- 
fect and thus, the protest was denied in part. 

Customs stated in HQ 960755 that the classification arguments in the 
Initial Protest were “ALLOWED in PART and DENIED in PART.” (HQ 
960755 at 15, Pl.’s Compl. Ex. E at 15.) Customs specifically detailed 
which aspects of AAI’s proposed classifications were accepted and which 
aspects were denied. When denied, Customs stated that the classifica- 
tion was to remain “unchanged” from the classification in the original 
liquidation. (Jd. at 4-15, Pl.’s Compl. Ex. E at 4-15.) 

In the Reliquidation Protest, AAI challeng2d Customs’ refusal to in- 
clude safety fences, gauges, etc. as parts of functional units: “all items 
not classified as functional units under the Customs approach as enun- 
ciated in [HQ 960755], should be reclassified as either parts of welding 
equipment or parts of material handling equipment.” (Attachment B in 
Support of Reliquidation Protest No. 1101-01-100053 at 4, P1.’s Compl. 
Ex. F at 10.) The classification of these items was unchanged in reliqui- 
dation from the original classification. As § 1514(d) states, “[t]he reliq- 
uidation of an entry shall not open such entry so that a protest may be 
filed against the decision of the Customs Service upon any question not 
involved in such reliquidation.” The question of including these items in 
a functional units approach was not involved in the reliquidation. If AAI 
wanted to challenge Customs refusal to classify the safety fences, 
gauges, etc. under the functional units approach, AAI’s remedy was to 
file a summons in this Court after Customs’ decision on the Initial Pro- 
tests. AAI failed to do this. Therefore, this Court lacks subject matter 
jurisdiction to review Customs’ denial to include such items as parts of 
functional units of welding equipment or material handling equipment. 

However, AAI was correct to wait to file its Reliquidation Protest as to 
the argument that Customs should have classified the subject merchan- 
dise as a single macro functional unit. As set forth earlier, AAI presented 
two alternative classification arguments to Customs in the Initial Pro- 
tests. This Court has held that when Customs accepts one of an import- 
er’s proposed alternative classifications, that acceptance is an approval 
of the protested classification that must be protested after reliquidation. 
See Sanyo Elec., 81 Cust. Ct. at 115; see also Bd. of Trs. Of Leland Stan- 
ford Junior Coll., 948 F. Supp. at 1075; Transflock, 765 F Supp. at 751. 
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As an approval, the importer must protest the reliquidation and wait for 
Customs to deny its reliquidation protest before the importer can seek 
judicial review. See Sanyo Elec., 81 Cust. Ct. at 115. 

As this Court reasoned in Sanyo Electric, “{i]fa party’s preference for 
arejected alternative claim is so strong that it wishes to pursue the claim 
even following the granting of another alternative claim, then * * * [t]he 
proper procedure would be for the party to advance its preferred alter- 
native claim in a new protest * * * following the reliquidation of the 
entry.” Sanyo Elec., 81 Cust. Ct. at 115. 

In HQ 960755, Customs rejected AAI’s proposed alternative classifi- 
cation of the subject merchandise as a single macro functional unit. (HQ 
960755 at 7, Pl.’s Compl. Ex. E at 7.) At the same time, Customs accept- 
ed, with limitations, AAI’s other alternative approach to treat the 
subject merchandise as multiple functional units. ([d.) Customs’ accep- 
tance of this alternative approach was an approval of the protested clas- 
sification. This Court agrees with Customs’ statement that “the 
reliquidation concerned only that part of the ruling which allowed the 
protests.” (Def.’s Reply to Pl.’s Br. at 2.) However, Customs argues that 
AAIT’s Reliquidation Protest is invalid because it protests the denied as- 
pects of the Initial Protests. (Def.’s Br. at 7.) Customs is incorrect in its 
analysis. As stated above, Customs’ approval of one alternative classifi- 
cation argument is an approval of the classification claim that must be 
protested after reliquidation. 

In the Reliquidation Protest, AAI argued that it is “logically and legal- 
ly appropriate to treat everything imported as a single functional unit.” 
(Attachment B in Support of Reliquidation Protest No. 1101—01-100053 
at 3, Pl.’s Compl. Ex. F at 9.) Further, AAI argued that “the entire im- 
ported merchandise is a body assembly line kit” and should be classified 
as a single functional unit. (Jd.) Under this Court’s precedent, it was 
proper for AAI to protest the reliquidation and wait for Customs to deny 
the Reliquidation Protest before filing a summons in this Court seeking 
review of Customs’ chosen classification approach. The Court finds that 
AAI properly filed a protest to the reliquidation as to Customs’ choice 
between AAI’s proposed alternative classification approaches. There- 
fore, this Court has jurisdiction to decide if Customs properly classified 
the subject merchandise as functional units. 

The Court’s holding today is consistent with the Court’s holding in 
Novell, Inc. v. United States, 985 F Supp. 121 (Ct. Int’! Trade 1997). In 
Novell, the importer protested Customs’ original liquidation on two 
grounds: appraisement and duty-free treatment. Jd. at 122. The import- 
er presented two alternative appraisement approaches to Customs in 
the protest. Jd. Customs “granted in part and denied in part” the im- 
porter’s protest. Jd. at 122. Customs agreed that the merchandise 
should be reappraised under one of the importer’s alternative appraise- 
ment approaches but refused duty-free treatment. Jd. Before reliquida- 
tion, the importer filed a summons in this Court reasserting its original 
arguments as to appraisement and duty-free treatment. Jd. at 123. Cus- 
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toms argued that this Court lacked subject matter jurisdiction because 
the importer failed to protest the reliquidation. Jd. The Court held that 
the duty-free claim was properly within the Court’s jurisdiction because 
that claim had been denied by Customs decision on the importer’s initial 
protest. Jd. However, the Court determined that it lacked subject matter 
jurisdiction over the appraisement claim. Jd. at 124. The Court held that 
because the importer offered Customs two alternative appraisement ap- 
proaches in its protest and Customs granted one of the alternative ap- 
proaches, the protest was considered approved as to appraisement. Id. 
Therefore, the importer should have waited to file a protest to the reliq- 
uidation as to the appraisement approach used and then the importer 
should have filed a summons in the Court. Jd. at 123-125. 

Novell is analogous to the present case. Here, AAI protested the origi- 
nal liquidation on two grounds: classification and valuation. In its pro- 
test, AAI offered alternative classification approaches. Customs clearly 
denied AAI’s protest as to valuation, just as Customs denied the duty- 
free claim in Novell. Likewise, AAI should have filed a summons in this 
Court as to the valuation issue after Customs’ ruling on the Initial Pro- 
tests as the importer did in Novell. Further, as the Court reasoned in No- 
vell, when Customs approved one alternative classification approach, as 
to that issue, the protests were approved and thus AAI was correct to 
wait to file a summons until after it had protested the reliquidation. 

Lastly, AAI argues in its briefs that the principles of equity require the 
Court to exercise jurisdiction over the reliquidation entries. (Pl.’s Br. at 
15-17.) The Court is unable to consider AAI’s equity argument. In suits 
against the United States, “jurisdictional statutory requirements can- 
not be waived or subjected to excuse or remedy based equitable prin- 
ciples.” Mitsubishi Elec. Am., 865 F. Supp. at 880 (citing NEC Corp. v. 
United States, 806 F.2d 247, 249 (1986)). 

However, AAI rightly draws this Court’s attention to the fact that our 
ruling today mandates a complex issue-splitting job for the importer in 
determining the proper administrative or legal action to take in re- 
sponse to Customs’ decisions. To assure that its claim can be heard by 
this Court, the importer is forced to examine its protests to the original 
liquidation and examine even closer Customs’ ruling on those protests 
in order to decipher what has been denied and what has been approved. 
Although there are simple boxes on the Customs protest forms indicat- 
ing DENIED, DENIED IN PART, APPROVED, etc., the importer can- 
not take Customs at its word (or box as it may be) and must look beyond 
what Customs has checked and examine what Customs actually did in 
its ruling. Customs does a disservice to the importers when it does not 
follow its own regulations that mandate that notice of denial of a protest 
“shall include a statement of the reasons for the denial, as well as a state- 
ment informing the protesting party of the right to file a civil action con- 
testing the denial of the protest.” 19 C.ER. § 174.30(a) (2000) (emphasis 
added). In the present case, this Court found no indication that Cus- 
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toms, in its ruling on the Initial Protests, informed AAI of its right to file 
such an action contesting the partial denial of the protests. 

The Court invites Congress, Commerce, and Customs to reexamine 
protest, protest denial, liquidation, and reliquidation procedures in or- 
der to modify those procedures by statute and or regulation with a view 
toward the elimination of hyper-technical traps for unwary importers 
that impose unproductive, improper, and unnecessary burdens on the 
free flow of commerce. 

This Court denies Plaintiff's Motion for Oral Argument because the 
facts and legal contentions are adequately presented in the materials be- 
fore the Court and oral argument would not aid the Court’s decisional 
process. 


CONCLUSION 


Upon consideration of Defendant’s Motion to Dismiss for Lack of 
Subject Matter Jurisdiction, Plaintiff's Memoranda in Opposition 
thereto, and Defendant’s Reply Memorandum, Plaintiff's valuation 
claim is severed and dismissed and Plaintiff’s claim as to classification is 
limited to consideration of Customs’ classification of the subject mer- 
chandise as functional units. Upon consideration of Plaintiff's Motion 
for Oral Argument, or in the Alternative, Leave to File a Sur-Reply and 
Defendant’s Memoranda in Opposition thereto, and other pertinent pa- 
pers, Plaintiff's motion is denied. 


(Slip Op. 02-138) 


CF INDUSTRIES, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 02-00281 


{Harbor Maintenance Tax on domestic shipments is not unconstitutional under The 
Port Preference or Uniformity Clauses. ] 


(Dated November 26, 2002) 


McKenna Long & Aldridge L.L.P (Peter Buck Feller and Daniel G. Jarcho) for plaintiff. 

Robert D. McCallum, Jr., Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Jeanne E. 
Davidson, Todd M. Hughes, and Jeffrey A. Belkin), Richard McManus Office of General 
Counsel, United States Customs Service, of counsel, for defendant. 


OPINION 


RESTANI, Judge: This action seeking refunds of Harbor Maintenance 
Taxes (“HMT”) on domestic shipments is before the court on defen- 
dant’s USCIT Rule 12(b)(5) motion to dismiss and plaintiff's Rule 56 
motion for summary judgment. 

Plaintiff CF Industries is a Florida manufacturer of fertilizer. Plain- 
tiff’s fertilizer is shipped to Davant, Louisiana where it is placed on river 
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barges. Shipments loaded or unloaded at Davant, Louisiana are subject 
to HMT. Plaintiff paid such taxes. There is no dispute that plaintiff's 
suit is timely and that the court has jurisdiction under 28 U.S.C. 
§ 1581(i). 

The issues of law before the court are no different than those present- 
ed in previously concluded suits by importers. Accordingly, for the rea- 
sons stated in Thomson Multimedia, Inc. v. United States, 219 F. Supp. 
2d 1322 (Ct. Int’] Trade 2002), the court grants defendant’s motion to 
dismiss for failure to state a claim and denies plaintiff's motion for sum- 
mary judgment. There is no significant argument raised by plaintiff 
here that was not considered by the court in that case. 

The court notes specifically that its reliance on United States v. Pta- 
synski, 462 U.S. 74 (1983), in finding no violation of the Port Preference 
Clause and Uniformity Clause of the Constitution (U.S. Const. art. I, § 9, 
cl. 6 and §8, cl. 1) isnot undermined by plaintiff's attempt to distinguish 
that case here. The fact that the United States advised the Supreme 
Court in its briefs that no windfall profits would accrue to certain Alas- 
kan oil producers and thus, the tax exemption could have been accom- 
plished in other ways, does not alter the fact that the tax exemption was 
defined in geographic terms. The holding of Ptasynski is not as narrow 
as plaintiff contends. Furthermore, the fact remains that, but for the ap- 
plicable HMT exemption, the HMT would discriminate against domes- 
tic shipments to and from Alaska and Hawaii, two states which are not 
contiguous to the other forty-eight states. When drafting these clauses 
to address specific problems, the founding fathers knew nothing of this 
unique geographic expansion of the United States and cannot be said to 


have intended to prohibit the remedial measures challenged here. In 
practical terms, the exemptions help to avoid preferences and promote 
uniformity. 

Judgment will be entered for the United States. 
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